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NOTICE

This opinion is subject to further
editing and modification. The final
version will appear in the bound
volume of the official reports.

No. 2016AP923-W
(L.C. No. 2014Cv7986)

STATE OF WISCONSIN : IN SUPREME COURT

State of Wisconsin ex rel. Universal Processing
Services of Wisconsin, LLC,

Petitioner, FILED

v.
MAR 29, 2017
Circuit Court of Milwaukee County and the
Honorable John J. DiMotto, presiding, Samuel B. Diane M. Fremgen
. . Clerk of Supreme Court
Hicks and Merchant Card Services, Inc.,

Respondents.
PETITION for supervisory writ. Dismissed. Rights
Declared.
91 SHIRLEY S. ABRAHAMSON, J. Universal Processing

Services of Wisconsin, LLC d/b/a Newtek, the plaintiff-
petitioner, petitions this court, pursuant to Wis. Stat.
§ (Rule) 809.71 (2015-16),' for a supervisory writ. Newtek asks

the court to exercise its constitutional authority to vacate an

! All subsequent references to the Wisconsin Statutes are to

the 2015-16 version unless otherwise indicated.
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order of the Circuit Court for Milwaukee County, John J.
DiMotto, Judge, appointing retired Judge Michael Skwierawski as
the referee and to vacate unlawful orders of the referee issued
pursuant to the reference. Samuel Hicks and his Idaho company,
Merchant Card Services, are the defendants-respondents. The
Circuit Court for Milwaukee County and the Honorable John J.
DiMotto, presiding, are also named as respondents. The
respondents oppose the petition.

92 Newtek argues that the circuit court's order
appointing the referee expanded the role of referee into the
role of de facto «circuit court Jjudge in violation of the
Wisconsin Constitution and Wis. Stat. § (Rule) 805.06, a rule
adopted by this court.? Newtek does not challenge the
constitutionality of Wis. Stat. § (Rule) 805.06, governing

references to a referee.’

“ In adopting Wis. Stat. § (Rule) 805.06 in 1975, the court

adopted the pre-2003 version of Federal Rule of Civil Procedure
53 with minor modifications. The Wisconsin legislature amended
the language of Wis. Stat. § 805.06(1), (3), (4), and (5) set
forth 1in the supreme court order, making editorial, non-
substantive changes. Laws of 1975, ch. 218, §§ 158-164.

> This court asked the parties to address in letter briefs

whether the circuit court's Order of Reference comports with or
contravenes the Wisconsin Constitution to the extent that the
Order comports with Wis. Stat. § (Rule) 805.06. In view of our
holding, we need not, and do not, address the constitutionality
of § (Rule) 805.06 or the extent to which a circuit court's
Order of Reference must comply with or may differ from the
provisions of § 805.06.
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93 The dispute underlying this petition arises from a
lawsuit initiated by Universal Processing Services of Wisconsin,
LLC d/b/a Newtek (Newtek), a bankcard processing services
company, the plaintiff-petitioner, against one of its
independent sales agents, Samuel Hicks, and his Idaho company,
Merchant Card Services (collectively, Hicks), the defendants-
respondents.

94 The following issues are presented:

1. Is Newtek's petition for a supervisory writ properly
before this court?

2. Has Newtek waived or forfeited its objection to the
Order of Reference, 1is it estopped from challenging
the Order, or has it impliedly consented to the Order?

3. Does the circuit court's Order of Reference contravene
Article VII, Section 2 of the Wisconsin Constitution
vesting Jjudicial power of this state in a wunified
court system?

4. Does the circuit court's Order of Reference, including

the provision that the circuit court's review of the

referee's "rulings" shall be based only on the
referee's "erroneous exercise of discretion,"
contravene the Wisconsin Constitution and the

Wisconsin statutes and rules regarding circuit court
and appellate court authority and practice?

5. Does the circuit court's Order of Reference contravene
the parties' right to "obtain Jjustice freely, and
without being obliged to purchase it," guaranteed by

3
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Article I, Section 9 of the Wisconsin Constitution, or
to due process of law, guaranteed Dby Article I,
Section 1 of the Wisconsin Constitution, or Newtek's
right to a Jjury trial, guaranteed by Article I,
Section 5 of the Wisconsin Constitution?

6. Should the orders of the referee to date be wvacated
and should the parties be allowed to request
substitution of the judge on remand?

5 For the reasons set forth, we conclude as follows:

1. Newtek's petition for a supervisory writ does not meet
the requirements set forth in Wis. Stat.
S§ (Rule) 809.71. The petition was not first filed in
the court of appeals and Newtek has failed to show
that it was dimpractical to file the petition in the
court of appeals. We do, however, exercise our
constitutional superintending authority under Article
VII, Section 3(2) of the Wisconsin Constitution to
determine the wvalidity of the Order of Reference. A
declaration of rights is an appropriate vehicle for an
exercise of the superintending authority over circuit
courts constitutionally granted to this court.® See
Part II, 9936-50.

2. Regardless of whether Newtek has waived or forfeited

its right to challenge the Order of Reference, 1is

‘ State ex rel. Memmel v. Mundy, 75 Wis. 2d 276, 281, 249
N.W.2d 573 (1977).
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estopped from challenging the Order, or has impliedly
consented to the reference, this court may resolve the
issue of the wvalidity of the Order of Reference under
its constitutional superintending authority. See Part
ITI, 9951-55.

. The Order of Reference impermissibly delegated to the
referee Jjudicial power constitutionally vested in
Wisconsin's wunified court system. Accordingly, the
Order does not survive Newtek's constitutional
challenge. See Part IV, q956-82.

. The circuit court's Order of Reference, including the
provision that the «circuit court's review of the
referee's "rulings" shall Dbe based only on the
referee's "erroneous exercise of discretion,"
contravenes the constitution and statutes or rules
regarding circuit court and appellate court authority
and practice. It infringes on the legislature's
authority to define a circuit —court's appellate

jurisdiction. See Part VvV, 9983-88.

. We do not decide the instant case on the basis of

Article I, Section 9 of the Wisconsin Constitution,
the due process clause of Article I, Section 1 of the
Wisconsin Constitution, or the right to jury trial of
Article I, Section 5 of the Wisconsin Constitution,
but we note that reference to a referee 1is the
exception, not the rule; that there are constitutional
limits on the powers of a referee; and that a

5
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reference can Jeopardize a litigant's access to the
justice system, due process, and right to a Jury
trial. The Wisconsin Constitution requires the state
to provide a Jjudicial system for the resolution of
disputes. Access to state courts for —conflict
resolution is thus implicit in the state constitution.
We express our concern that the wuse of referees
increases the costs of litigation and may cause delay
and, in certain cases, may deprive litigants of access
to courts. See Part VI, 9989-103.

6. To the extent the parties have agreed to abide by an
order or ruling of the referee relating to discovery,
that ruling or order shall stand. To the extent
either party has objected to an order or ruling of the
referee relating to discovery, that ruling or order
shall be vacated. Any ruling or order of the referee
on any dispositive motion 1is vacated. Either party
may request substitution of the judge under Wis. Stat.
§§ 801.58(1) and (7). See Part VII, 99104-110.

96 We begin in Part I by setting forth the procedural
facts relating to the appointment of the referee and the Order
of Reference.

I

q7 On August 27, 2014, after nearly a decade of
successful collaboration between Newtek and Hicks, Newtek
terminated Hicks' contract. On September 16, 2014, Newtek
brought an action against Hicks in the Circuit Court for

6



No. 2016AP923-W

Milwaukee County, John J. DiMotto, Judge, alleging breach of
contract, tortious interference with contract, breach of
fiduciary duty, and misappropriation of confidential information
and trade secrets. Newtek demanded a jury trial.

98 The contract included restrictive covenants. The
enforceability of these restrictive covenants is central to the
underlying dispute. Hicks filed an answer to the complaint,
asserting affirmative defenses and counterclaims and seeking
nearly $17 million in damages.

99 Because the contract provided for injunctive relief,
Newtek promptly sought and received an ex parte temporary
restraining order from a duty judge just a few days after filing
the complaint. The circuit court (Judge DiMotto) affirmed and
reaffirmed the temporary restraining order.

10 Over the course of the next several months, the
parties began extensive discovery. The parties periodically
appeared before the circuit court for scheduling conferences and
motion hearings.

11 In early 2015, Newtek moved to amend the scheduling
order to extend the deadlines for naming experts and providing
expert reports. Hicks opposed the extension and filed a motion
to compel discovery.

12 On February 17, 2015, the circuit court held a hearing
on Newtek's motion to amend the scheduling order and decided to
appoint a referee to the case. At the hearing, Newtek described

the case as a "classic big case" with numerous issues and
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production of a substantial number of documents in discovery

(50,000 thus far):

[Wlhen we appeared Dbefore you in November [everyone]
was overly optimistic in terms of what could be
accomplished. In particular, overly optimistic in
where we slotted the expert disclosures in relation to
what . . . this 1litigation has spawned by way of
discovery. We're approaching Jjust on our side nearly
40,000 pages of production, about which the other side
is still complaining. The other side has
produced . . . in the order of 10,000 [pages], about
which we're complaining.

We have the classic big case with lots of issues now.
We have more than one case in the sense that we have
filed a complaint with numerous causes of action but

there is a counter complaint. The counterclaims have
been filed Dby the other side, and discovery 1is
occurring with regard to both of those
pleadings.

And so we are doing our best to produce without coming
to the court . . . . And it has been a production that
has gotten to the point of something like a thousand
pages . . . that we are producing per day. That's

what the average is since this began.

13 The circuit court granted Newtek's request for
extension in part and also gave Hicks an extension. The circuit
court expressed frustration with the already cumbersome

discovery, especially the attorneys' conduct, stating:

Well you know, the one thing that I put a real high
value on are [sic] attorneys being reasonable. Quite
frankly, it seems to me that both sides here are not
being—at least they're not being reasonable

14 Explaining that the circuit court had "some 450 cases"
on its docket, the circuit court stated that it was "not going
to expend a lot of time dealing with [the parties'] discovery

bickering." Accordingly, the circuit court appointed retired
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Judge Michael Skwierawski as the referee under Wis. Stat.

§ (Rule) 805.06, explaining the appointment as follows:

I am going to be appointing . . . retired Judge
Michael Skwierawski as the Special Master in this case
under 805.06. . . . [Y]Jou'll have to deal with him

with respect to discovery disputes, etcetera, Dbecause
I'm not going to waste precious court time that I can
give to other cases to be your personal slave to your
discovery disputes. So I Jjust want you to know that.
So the more reasonable you are with each other, the
less likely you're going to need to pay the fees of
retired Judge Michael Skwierawski. And he doesn't come
cheap when it comes to being a Special Master. So I
encourage you to be cooperative in your discovery,
help each other out, get this case to mediation sooner
than later. (Emphasis added.)

15 Although the circuit court uses the phrase "Special
Master," this opinion uses the word "referee," adhering to Wis.
Stat. § (Rule) 805.06, which uses the term "referee." The term
"master" had such a pejorative connotation in 1848 at the time

5

of statehood, as we shall explain later,” that the word "referee"

has been used in Wisconsin.®

16 The circuit court explained that it would call retired
Judge Michael Skwierawski to ask him if he would accept the
appointment. The circuit court also explained that the referee

would draft the Order Appointing Special Master/Referee (Order

of Reference or Order)7 because the referee has a list of things

> See 65, infra.

® Federal Rule of Civil Procedure 53 uses the word "master."

"’ The court order appointing a referee and describing the

referee's powers 1is called a "reference" or an "order of
reference." Ehlinger wv. Hauser, 2010 WI 54, 77, 325
Wis. 2d 287, 785 N.W.2d 328; Wis. Stat. § (Rule) 805.06(5) (a).
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that he requires. Neither party objected to the circuit court's
decision to appoint the referee.

17 The circuit court directed Newtek to draft a proposed
order memorializing the outcome of the February 17 hearing,
including the referee's appointment. Newtek's counsel contacted
the referee on February 18 to confirm his availability before
drafting this order. The referee said he was available and that
he had already submitted a proposed Order of Reference to the
circuit court; the referee directed counsel from each side to
submit any objections to the proposed order.

18 Newtek told the referee that it was reviewing the
Order of Reference and would submit objections, if any, as soon
as possible. Less than a day after counsel received the Order,
the circuit court informed the parties that it had entered the
Order. Thus, neither side was able to submit any objections
before the Order of Reference was signed.

19 The Order of Reference pertained to more than
discovery issues. In addition to authority to manage discovery,
the Order granted authority over nearly all aspects of the case
and provided for 1limited review by the circuit court. The
reference provided, inter alia:

* All motions, whether discovery or dispositive, were to be

heard and decided initially by the referee.

* The referee's written rulings would Dbe adopted and
entered as the rulings of the court, automatically and
without hearing, unless a party filed an exception within
five days.

10
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The referee could certify matters to the circuit court,
and the circuit court could refuse to decide these
matters.

The circuit court retained the power to modify or set
aside a referee's ruling, but the circuit court could
only do so if the ruling were Dbased on an erroneous
exercise of discretion.

The parties were to compensate the referee at $450 per
hour plus reasonable and necessary expenses. The parties
were to divide the cost of the referee equally. (The
total <cost of the referee thus far has Dbeen about

$45,000.)

20 Three relevant provisions of the Order of Reference

are as follows (emphasis added):

4.

The [referee] shall have the full authority of

the Court in coordinating and establishing all
pretrial procedures. The J[referee] shall also have
the full authority of the Court to hear and decide,
subject to Court review as set forth below, any other
matters assigned to him by the Court. All motions
filed, whether discovery or dispositive, shall

initially be heard and decided by the [Referee],

subject to review processes available as described

below.

7.

8

If the [referee] 1s of the opinion that a

specific issue presented by the parties 1is of such
fundamental importance to the progress or outcome of
the case that effective case management would not be
furthered by having the [referee] render a decision in

8

Requiring all motions to be filed with the referee was not

part of the referee's usual form order; this provision was added
at the circuit court's request.

11
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the first instance, the [Referee] may at his
discretion certify that issue to the Court. As the
final arbiter of case management, the Court may, but
need not, accept the certification.

8. Exceptions to any decisions made by the [referee]
may be taken to this Court and must be filed with the
Court within five (5) business days of the issuance of
the decision. Review by the Court shall be based on
the materials and record before the [referee]. No
additional filings will be permitted unless good cause
and exceptional circumstances are demonstrated by the
requesting Party. The Court has full authority to
modify or set aside the ruling of the [referee] but
will do so only if the ruling is based on an erroneous
exercise of discretion. Unless an exception is taken,
any ruling by the [referee] shall automatically and
without hearing be adopted and entered as a ruling of
the Court within five (5) business days of submission
by the [referee] to the Court and parties. All
decisions made by the [referee] shall be appealable
after the final disposition of this case, to the full
extent as if made by this Court. A party need not
take exception to a decision by the [referee] in order
to ©preserve the issue for appeal, either on an
interlocutory basis or as an appeal of a final order.

21 A copy of the complete order appointing the referee is
attached as Attachment A.

22 Shortly after the referee's appointment, Hicks moved
to vacate the temporary injunction previously issued by the
circuit court. As counsel for both parties and the referee were
e-mailing back and forth about this motion and scheduling
issues, the circuit court (copied on the e-mail chain by the
referee) told the referee to handle this motion and any others
that would arise.

923 The circuit court explained to the referee: "I
appointed vyou to serve as [referee] because I anticipated

extensive motion practice and discovery issues/disputes that

12
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would need [to be] addressed more quickly than I could do with
my 400+ case calendar. I would like you to resolve these, and
all, pretrial motions/discovery issues."

924 The parties Dbriefed the issue of ~wvacating the
temporary injunction; the referee heard oral argument and issued
a written order that granted Hicks' request to vacate the
temporary injunction. Newtek subsequently filed an exception to
this decision with the circuit court; the circuit court affirmed
the referee's decision.

25 After wvacating the temporary injunction, the referee
ruled on more than 15 discovery motions and a few motions for
sanctions (related to discovery conduct) over the course of
several months. Newtek objected to several of these orders, all
of which the circuit court affirmed without a hearing.

26 In 2015, the referee was asked to decide multiple
dispositive motions. In July 2015, Hicks filed two motions for
summary Jjudgment; in October 2015, Newtek filed its own motion
for summary Jjudgment. These motions for summary Jjudgment
primarily involved the enforceability of the restrictive
covenants and claims or discovery issues related thereto. Hicks
also sought a motion in limine barring Newtek from introducing
evidence at trial relating to the restrictive covenants.

27 Both parties submitted briefs and evidentiary
materials on these motions and participated in a hearing before
the referee. The referee recommended partially granting each
side's motion for summary judgment and granting Hicks' motion in
limine. The referee recommended, inter alia, that summary

13



No. 2016AP923-W

judgment be granted to Newtek on certain of Hicks' counterclaims
and found that some restrictive covenants upon which Newtek
relied were unreasonable, invalid, and unenforceable under Wis.
Stat. § 103.465.

28 Newtek filed exceptions to these rulings, requesting
leave to submit additional briefing or evidence to the circuit
court regarding the referee's decisions. Newtek also asked the
circuit court to review the referee's orders de novo (rather
than under the Order's ©prescribed ‘"erroneous exercise of
discretion”" standard of review) because the "magnitude of errors
that have plagued this case, if uncorrected, will necessitate an
interlocutory appeal."

29 Newtek also declared that "[als the parties were never
afforded an opportunity to object to the scope and terms of the
[referee's] appointment, Newtek will also seek to Dbrief the
issue of the appointment of the [referee]."

30 The circuit court agreed to review the referee's
recommendations on the dispositive issues de novo. In regard to
Newtek's other requests—to brief the dispositive issues
further, submit additional evidence, and brief the issue of the
appointment of the referee—the record is silent. Newtek claims
that the circuit court denied these requests at an off-the-
record status conference in chambers on January 12, 2016.

31 On January 21, 2016, the circuit court dissued a
lengthy order on the parties' cross-motions for summary judgment
and on the exceptions taken to the referee's recommendations.
The circuit court agreed with most of the referee's

14
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recommendations, granting partial summary judgment to each party
and limiting the evidence that Newtek could present at trial to
prove its claims.

932 Although the circuit court's opinion states that it is
based on a de novo review of the record and the parties'
submissions, Newtek contends that the circuit court did not
actually conduct a de novo review.”’

33 On February 4, 2016, Newtek filed a petition with the
court of appeals for leave to appeal from the circuit court's
order granting partial summary judgment and limiting evidence at
trial.

934 In its February 2016 petition for leave to appeal,
Newtek detailed problems relating to the referee's appointment,
role, and lack of control by the circuit court, but it did not
request the court of appeals to vacate the referee's
appointment, to consider any constitutional issues, or to
determine the referee's authority to find facts, make legal
conclusions, and issue orders. Newtek's major argument focused
on substantive legal issues; Newtek argued that the circuit
court and the referee ignored the record and misstated the law.

35 On April 6, 2016, the court of appeals denied the
petition for leave to appeal on a usually stated ground that the
"petition fails to satisfy the criteria for permissive appeal.

See Wis. Stat. § 808.03(2) (2013-14) . . . ." Newtek did not

° Brief of Petitioner at 24.

15
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petition this court for review of the court of appeals' order
denying the petition for leave to appeal. See Wis. Stat.
§ (Rule) 809.62. Nor did Newtek petition the court of appeals
for a supervisory writ under § (Rule) 809.51 to wvacate the
circuit court's order appointing the referee. Instead, Newtek
sought a supervisory writ in this court on May 6, 2016.
IT

936 The first issue presented is whether Newtek's
petition for a supervisory writ asking the court to vacate a
circuit court order appointing retired Judge Michael Skwierawski
as the referee is properly before this court. We conclude that
the petition is not properly before this court, but we exercise
our superintending authority to vacate the Order of Reference.

37 The Wisconsin Constitution grants three separate
powers to this court: appellate and original jurisdiction; the
power to issue all writs necessary 1in aid of its Jjurisdiction;
and superintending authority over all courts. Wis. Const. art.

vII, § 3.%°

19 state ex rel. Reynolds v. County Court, 11 Wis. 2d 560,

564, 105 N.W.2d 876 (1960).

The original Article VII, Section 3 of the 1848 Wisconsin
Constitution provides as follows:

The supreme court, except in cases otherwise provided
in this constitution, shall have appellate
jurisdiction only, which shall be coextensive with the
state; but in no case removed to the supreme court
shall a trial by jury be allowed. The supreme court
shall have a general superintending control over all
inferior courts; it shall have power to issue writs of
habeas corpus, mandamus, injunction, quo warranto,
(continued)

16
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938 We begin with the court's power to 1issue supervisory
writs. Wisconsin Stat. §§ (Rules) 809.71 and 809.51 govern writ
practice.

39 Wisconsin Stat. § (Rule) 809.71 authorizes a person to
request the supreme court to exercise its supervisory
jurisdiction over a court and the judge presiding therein by
filing a petition in accordance with § (Rule) 809.51. Section
(Rule) 809.51 governs the contents of the ©petition and
supporting memorandum and provides that the court may grant or
deny the petition or order such additional proceedings as it
considers appropriate. According to § (Rule) 809.71, a person

seeking a writ in the supreme court shall first file a petition

certiorari, and other original and remedial writs, and
to hear and determine the same.

In April 1977, Article VII, Section 3 of the Wisconsin
Constitution was revised to read as follows:

(1) The supreme court shall have superintending and
administrative authority over all courts.

(2) The supreme court has appellate jurisdiction over
all courts and may hear original actions and
proceedings. The supreme court may issue all writs
necessary in aid of its jurisdiction.

(3) The supreme court may review judgments and orders
of the court of appeals, may remove cases from the
court of appeals and may accept cases on certification
by the court of appeals.

17
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for a supervisory writ in the court of appeals unless it 1is
impractical to do so.'!
40 Wisconsin Stat. § (Rule) 809.71, governing supervisory

writs in this court, provides as follows:

809.71 Rule (Supervisory writ). A person may request
the supreme court to exercise its supervisory
jurisdiction over a court and the Jjudge presiding
therein or other person or body by filing a petition
in accordance with s. 809.51. A person seeking a
supervisory writ from the supreme court shall first
file a petition for a supervisory writ in the court of
appeals under s. 809.51 unless it 1is dimpractical to
seek the writ in the court of appeals. A petition in
the supreme court shall show why it was impractical to
seek the writ 1in the court of appeals or, 1if a
petition had been filed in the court of appeals, the
disposition made and reasons given by the court of
appeals.

41 Newtek did not first file a petition for a supervisory
writ in the court of appeals as required Dby Wis. Stat.
§ (Rule) 809.71. Newtek claims that it was impractical to seek
the writ in the court of appeals because the court of appeals
denied its petition for leave to file an appeal, and that its
petition for leave to file an appeal sought the assistance of
the court of appeals for reasons similar to those offered in its

petition in this court for a supervisory writ.

1 see also Judicial Council Committee's Note, 1981, Wis.

Stat. § (Rule) 809.71 ("The supreme court will not exercise its
supervisory Jjurisdiction where there is an adequate alternative
remedy. Unless the court of appeals is itself the object of the
supervisory writ, wusually there is an adequate alternative
remedy of applying to the court of appeals under Rule 809.51 for
the supervisory writ.").

18



No. 2016AP923-W

42 Newtek's interlocutory appeal to the court of appeals
primarily focused on the substantive merits of the summary
Jjudgment and on limiting evidence at trial, and only
tangentially raised objections to the Order of Reference. The
court of appeals gave no specific explanation other than its
usually stated ground that the "petition fails to satisfy the
criteria for permissive appeal. See Wis. Stat. § 808.03(2)
(2013-14) . . . ." We therefore do not know why the court of
appeals denied the petition for leave to appeal.

43 The grounds for the court of appeals to grant a
petition for leave to appeal’® are not necessarily the same as

the grounds for granting a supervisory writ.'® oOn this record,

12 The grounds for the court of appeals to grant leave to

appeal are set forth in Wis. Stat. § 808.03(2) as follows:

(2) APPEALS BY PERMISSION. A judgment or order not
appealable as a matter of right under sub. (1) may be
appealed to the court of appeals in advance of a final
judgment or order upon leave granted by the court if
it determines that an appeal will:

(a) Materially advance the termination of the
litigation or <clarify further ©proceedings 1in the
litigation;

(b) Protect the petitioner from substantial or

irreparable injury; or

(c) Clarify an 1issue of general importance in the
administration of justice.

1> A party seeking a supervisory writ must demonstrate that:
1. An appeal is an inadequate remedy;

2. Grave hardship or irreparable harm will result;

(continued)

19
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we cannot determine the ground on which the court of appeals
denied Newtek's petition for leave to appeal or whether it was
impractical for Newtek to seek a supervisory writ in the court
of appeals that focused on the wvalidity of the Order of
Reference.

144 We decline to extend our supervisory writ
jurisprudence and cast doubt on the continued vitality of the
"impracticality" requirement of Wis. Stat. § (Rule) 809.71. We
therefore decline to hold that Newtek has shown that it was
impractical for it to seek a supervisory writ in the court of
appeals and that Newtek's petition for a supervisory writ
complies with Wis. Stat. § (Rule) 809.71.

45 In the alternative, Newtek asks that we use our
constitutional power of '"superintending authority" over all
Wisconsin courts, Wis. Const. art. VII, § 3(1), to review the
validity of the Order of Reference.

46 We can and should decide the issue of the wvalidity of
the Order of Reference using our constitutional superintending
authority under the circumstances of this case. The validity of
the Order of Reference 1s an important i1issue for Wisconsin

courts and the public.

3. The duty of the trial court is plain and it must
have acted or intended to act in violation of that
duty; and

4. The request for relief 1is made promptly and
speedily.

20
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947 The superintending authority provision of the
Wisconsin Constitution endows this court "with a separate and
independent Jjurisdiction, which enables and requires it 1in a
proper case to control the course of ordinary litigation

in . . . inferior courts  nid

The nature and scope of the
superintending authority of this court has been Dbefore this
court numerous times since at least 1853.%° The scope of this
authority is "as broad and as flexible as necessary to insure
the due administration of justice in the courts of this state."'®

"In exercising this power of superintending control, this court

1s not restricted to the use of common-law writs and 1s limited

See State ex rel. Three Unnamed Petitioners v. Peterson, 2015 WI
103, 926, 365 Wis. 2d 351, 875 N.W.2d 49; State ex rel. Two
Unnamed Petitioners v. Peterson, 2015 WI 85, 9q99100-132, 363
Wis. 2d 1, 866 N.W.2d 165.

' State ex rel. Fourth Nat'l Bank of Philadelphia v.

Johnson, 103 Wis. 591, 613, 79 N.W. 1081 (1899)).

15

(1853) .

See, e.g., Attorney General v. Blossom, 1 Wis. 317

16 Madison Teachers, Inc. v. Walker, 2013 WI 91, 916, 351

Wis. 2d 237, 839 N.W.2d 388 (quoting In re Kading, 70
Wis. 2d 508, 520, 235 N.w.2d 409 (1975)).
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ni But the superintending

only by the necessities of Jjustice.
authority of the court is not to be used lightly.'®

48 The question of exercising the constitutional grant of
superintending authority 1is one of Jjudicial policy rather than
one relating to the power of this court. To convince this court
to exercise this constitutional grant of power, a party must
establish that an appeal from a final Jjudgment is inadequate and
that grave hardship will follow a refusal to exercise the
power.?

49 Whether an erroneously ordered compulsory reference
creates such a hardship is judged on the facts of the case. The
following circumstances compel the exercise of our

superintending authority over «circuit courts in the instant

case:

7 State ex rel. Reynolds v. County Court, 11 Wis. 2d 560,

565, 105 N.W.2d 876 (1960). See also State v. Ernst, 2005 WI
107, 919, 283 Wis. 2d 300, 699 N.W.2d 92; Arneson v. Jezwinski,
206 Wis. 2d 217, 225, 556 N.wW.2d 721 (1990).

¥ See State ex rel. Hustisford Light, Power, & Mfg. Co v.

Grimm, 208 Wis. 366, 370, 371, 243 N.W. 763 (1932) (citing State
ex rel. Tewalt v. Pollard, 112 Wis. 232, 87 N.w. 1107 (1901);
State ex rel. City of Milwaukee v. Ludwig, 106 Wis. 226, 82 N.W.
158 (1900); State ex rel. Fourth Nat'l Bank of Philadelphia v.
Johnson, 105 Wis. 164, 83 N.W. 320 (1899); State ex rel. Meggett
v. O'Neill, 104 Wis. 227, 80 N.W. 447 (1899); State ex rel. v.
Nat'l Bank of Philadelphia wv. Johnson, 103 Wis. 591, 612, 79
N.W. 1081 (1899)).

19 Hustisford, 208 Wis. at 370.
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e The Order of Reference broadly delegates to the
referee the authority to decide all motions, whether
discovery or dispositive.

e The Order of Reference 1is apparently used with some
frequency in Milwaukee County, and the appointment of
referees may become an increasingly common practice in
the circuit courts.

e This court has not recently reviewed the permissible
scope of references under Wisconsin law.

* The case presents significant state constitutional
issues having statewide importance relating to core
functions of the circuit courts and access to the
courts.

e If this court does not review the wvalidity of the
Order of Reference at this time, the parties will
endure great hardship; they will have to submit to a
long and expensive reference and then trial before
being afforded the opportunity to seek relief on
appeal. And after trial and appeal 1if the reference
is held invalid, the parties will again be at the

discovery stage.2C

% Hustisford, 208 Wis. at 371-72 (holding that a
postjudgment appeal regarding a compulsory reference justifies
this court's exercise of supervisory power and issuance of a
writ of mandamus); Killingstad v. Meigs, 147 Wis. 511, 517, 133
N.W. 632 (1911) (holding that an unauthorized compulsory
reference is a material and reversible error).
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950 We therefore wuse our constitutional superintending
authority to declare the rights of the parties in the instant
case.

IIT

951 Hicks argues that Newtek has sat on its rights too
long by participating in proceedings with the referee for about
a year without objection to the Order of Reference and then
objecting only after it received an adverse summary Jjudgment
ruling. The argument is that Newtek has waived or forfeited its
right to challenge the Order, 1is estopped from challenging the

' We now turn to

Order, or has impliedly consented to the Order.?
whether this court should address the wvalidity of the Order of
Reference regardless of whether ©Newtek has not promptly

challenged the Order.

952 Hicks raises an important point: Litigants should
object to an Order of Reference promptly. Otherwise, litigation
will become more protracted and costly. "If a party wishes to

contest the reference, it should move the court to revoke the

reference." Ehlinger wv. Hauser, 2010 WI 54, 77, 325

Wis. 2d 287, 785 N.W.2d 328.
53 Newtek offers reasons for its delay 1in objecting to
the reference. We need not decide, however, whether Newtek was

justified 1in failing to object more promptly. Rules of

l For a discussion of the concepts of waiver and

forfeiture, see State V. Ndina, 2009 WI 21, 929, 315
Wis. 2d 653, 761 N.W.2d 612.
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forfeiture and waiver are rules of judicial administration, and
thus, a reviewing court may disregard a waiver or forfeiture and
address the merits of an unpreserved issue 1in an appropriate
case.??

54 Hicks urges that Newtek's participation in proceedings
before the referee and Newtek's failure to seek relief from the
Order of Reference promptly were tantamount to Newtek's
impliedly consenting to the reference and estop Newtek. Newtek
responds that it 1s not estopped, that affirmative consent—
which it never gave—is necessary to bind a party to non-
judicial dispute resolution (such as arbitration), and that

implied consent cannot provide a referee with authority the law

prohibits a referee from having, citing AT&T Technologies, Inc.

v. Communications Workers of Am., 475 U.S. 0643, 0648 (1980)

(explaining that arbitration requires affirmative agreement);

and Jovine wv. FHP, Inc., 64 Cal. App. 4th 1506, 1531, 76 Cal.

Rptr. 2d 322 (1998) (holding that a party must explicitly
consent to a referee's making substantive rulings). See also In
re L.J., 157 Cal. Rptr. 3d 197, 207 (Cal. Ct. App. 2013)
(explaining that unauthorized referee orders are void and
consent is irrelevant).

55 When the constitutional limitations of Article VII,

Section 2 of the Wisconsin Constitution on reference are at

22 See, e.g., State v. McKellips, 2016 WI 51, 947, 369

Wis. 2d 437, 881 N.W.2d 258; Vill. of Trempealeau v. Mikrut,
2004 w1 79, 917, 273 WwWis. 2d 76, 681 N.W.2d 190; Bradley v.
State, 36 Wis. 2d 345, 359-35%a, 153 N.W.2d 38 (1967).
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issue, notions of waiver, forfeiture, estoppel, and consent
should not be dispositive. The constitutional limitations on
reference serve institutional and public interests that should
be protected.?’ Because the issue presented is significant to
the functioning of the Wisconsin court system and to the public,
and because an important constitutional issue is presented, we
do not treat Newtek's failure to object more promptly as a
waiver, forfeiture, or estoppel to object to the wvalidity of the
reference, or as implied consent to the reference. Rather, we
address the merits of the issues presented under our
constitutional superintending authority.
v

56 We turn now to decide whether the circuit court's
Order of Reference contravenes Article VII, Section 2 of the
Wisconsin Constitution, which vests the "judicial power" of this

state in a unified court system as follows:

Art. VII. Sec. 2. The judicial power of this state
shall be wvested in a unified court system consisting
of one supreme court, a court of appeals, a circuit
court, such trial courts of general uniform statewide
jurisdiction as the legislature may create by law, and
a municipal court 1f authorized by the legislature
under section 14.

57 The phrase "judicial power" is not defined in the
Wisconsin Constitution. Nor does the Wisconsin Constitution

vest "judicial power"™ in a referee. Newtek contends that the

*> Cf. Commodities Futures Trading Comm'n v. Schor, 478 U.S.
833, 848-49 (1986) (discussing Article III of the United States
Constitution).
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Order of Reference 1n the instant case enables the referee to
impermissibly wield constitutional "judicial power."
58 Constitutional judicial power was discussed in State

v. Williams, 2012 WI 59, 341 Wis. 2d 191, 814 N.W.2d 460. In

Williams, we addressed whether a circuit court commissioner's
issuance of a search warrant was an exercise of the Jjudicial
power vested in the unified court system by Article VII, Section
2 of the Wisconsin Constitution. We described the
constitutional "Jjudicial power" as the "ultimate adjudicative

authority of courts to finally decide rights and

responsibilities as between individuals." Williams, 341
Wis. 2d 191, 493e6. Recognizing, however, that the Wisconsin
Constitution contemplated unelected officers (like court

commissioners) exercising certain, limited Jjudicial functions,
we concluded that a court commissioner's 1issuing a search
warrant was not an impermissible exercise of constitutional
"judicial power."

59 No party in the instant case questions the power of a
circuit court to appoint a referee.?® Used properly, a circuit
court's power to appoint and assign functions to a referee 1is
not unconstitutional and allows circuit courts to provide more

efficient dispute resolution to litigants.

24 Although there 1is no similar Wisconsin precedent, the

United States Supreme Court has declared that federal courts
have an inherent authority to appoint masters "to aid judges in
the performance of specific judicial duties, as they may arise
in the progress of a cause." Ex parte Peterson, 253 U.S. 300,
312 (1920).
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960 Indeed, the power of circuit <courts to appoint
referees to assist courts with limited functions can be traced
to Wisconsin's territorial days. This historical role of
referees informs our decision.

61 Wisconsin's territorial statutes recognized the use of
special masters 1in any cause requiring the examination of a

n25

"long account. "Actions at law which involved the examination

of a long account might be compulsorily referred ever since the
constitution was adopted, and for a long time before."?f

62 After adoption of the Wisconsin Constitution, statutes
authorized the appointment of referees to assist trial courts
with matters of long account and limited pretrial functions.

Actions not within the governing statutes could not be referred

to a referee.?’

*> Ssee Bd. of Supervisors of Dane Cty. v. Dunning, 20 Wis.

221 (*210), 228 (*216) (1866) ("In Wisconsin, a compulsory
reference was provided for in actions at law requiring the
examination of such accounts, as early as 1839. Stat. 1839, p.
209, § 84.M).

The Supreme Court of the Territory of Wisconsin declared
that a reference to a panel of referees to examine a long
account did not wviolate the United States Constitution's
guarantee of trial by Jjury. See Rooker v. Norton, 1 Pin. 195
(1842) .

¢ Killingstad v. Meigs, 147 Wis. 511, 517, 133 N.W.2d 632
(1911) .

" Brown v. Runals, 14 Wis. 755, 761 (1861); Killingstad,
147 Wis. at 514-15.
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963 Shortly after adoption of the Wisconsin Constitution,
this court declared that limited use of referees was
constitutional Dbecause their wuse dated to pre-constitution
days.?® The state constitution "did not take away this right of
reference, but only provided that the right of trial by jury
should remain as it was before e

964 Although these early cases recognized that a reference
was not a per se violation of the Wisconsin Constitution and
that a referee had only the functions conferred by the order of
reference,>® the cases also recognized that appointment of a

1

referee is for the exceptional case,> and that the power to

refer was not limitless. For example, a referee's report was

*® Dunning, 20 Wis. at 228 (*216).

*° punning, 20 Wis. at 228 (*216); Stilwell v. Kellogg, 14

Wis. 499, (1861).

% Best v. Pike, 93 Wis. 408, 414, 67 N.W. 697 (1896); Knips

v. Stefan, 50 Wis. 286, 6 N.W. 877, 880 (1880); Stone V.
Merrill, 43 Wis. 72 (1877).

I Knips v. Stephan, 50 Wis. 286, 290, 6 N.W. 877 (1880)

("The right to have the issues determined by a referee and the
court, against the consent of either party, is the
exception . . . .").

See also Ehlinger v. Hauser, 2010 WI 54, q89, 325
Wis. 2d 287, 785 N.W.2d 328.
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not self-executing and required a court order to have the force
of law.??

65 Furthermore, Article VII, Section 19 barred the office
of masters in chancery entirely.?® Historically, masters in
chancery in equity cases had their functions balloon as courts
referred entire matters to them, and every proceeding before the
master carried a fee. This use of masters to decide cases for
fees led to substantial abuses that increased the costs of
litigation and caused delays. Prohibitive costs and time-
consuming delay were viewed as violating a litigant's right to a

speedy trial as much as no trial at all. As a result, the 1848

Wisconsin Constitution banned masters in chancery.>*

32 Fairbanks v. Newton, 46 Wis. 644, 645, 1 N.W. 335 (1879)

("[Tlhe report of itself entitles neither party to
judgment. . . . It is the duty of the circuit court thereupon,
before Jjudgment, to hear the parties, and to make an order
sustaining or overruling the exceptions, and confirming, setting
aside or modifying the report.").

3 Article VII, Section 19 of the ©pre-1977 Wisconsin

Constitution provided: "The testimony in causes in equity shall
be taken in like manner as in cases at law, and the office of
master in chancery is hereby prohibited."

This provision was repealed 1in April 1977 when Wisconsin
adopted the unified court system. See 1975 J.R. 13, 1977 J.R.
6.

 For discussions of the history of the abuses of masters

in chancery in state and federal courts relating to expense and
delay, see Simpson v. Canales, 806 S.W.2d 802, 806-08 (Tex. Dt.
Ct 1991); Linda J. Silberman, Masters and Magistrates Part II:
The American Analogue, 50 N.Y.U. L. Rev. 1297 (1975); Irving R.
Kaufman, Masters in the Federal Courts: Rule 53, 58 Colum. L.
Rev. 452, 452 n.4 (1958).
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66 Not all references were (or are) Dbarred by the
Wisconsin Constitution. The use of referees serves as a
valuable adjunct to the judicial process. As judicial adjuncts,

however, referees have to be supervised by the circuit court and
their functions restricted. The history of the masters in
chancery teaches that we must guard against the unsupervised and
unrestricted use of referees.

67 The United States Supreme Court and federal courts of
appeal have recognized that Jjudges bear primary responsibility
for the work of the courts and that a reference that would serve
to relieve a court of its primary Jjudicial powers 1is not

permitted under Article III of the United States Constitution.?®’

¥ La Buy v. Howes Leather Co., 352 U.S. 249, 256 (1957)

(appointment of a master to try a case "amounted to little less
than an abdication of the Jjudicial function depriving the
parties of a trial before the court on the basic issues involved
in the 1litigation."); Ex parte Peterson, 253 U.S. 300, 312
(1920) . See also Webster Eisenlohr, Inc. v. Kalodner, 145 F.2d
316 (3d Cir. 1944), cert. denied, 325 U.S. 867 (1945), and
federal court of appeals cases cited by 9 James Wm. Moore &
Joseph C. Spero, Moore's Federal Practice § 53.03[3], n.13 (3d
ed. 20106).

Courts have expressed concern over the appointment of

masters to consider dispositive pretrial motions. The Federal
Advisory Committee Note to Federal Rule of Civil Procedure 53
states: "At the extreme, a Dbroad delegation of pretrial
responsibility as well as a delegation of trial responsibilities
can run afoul of Article IIT [of the United States
Constitution]."

(continued)
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Article III preserves to litigants their interest in an
impartial and independent federal adjudication of claims within
the Jjudicial power of the United States and serves as a
significant part of the constitutional system of checks and
balances, preventing legislative transfer of Jjurisdiction to
emasculate the constitutional courts.>®

68 Federal courts have attempted to delineate when a
master assists a federal judge versus when a master
unconstitutionally displaces a federal judge as adjudicator.

69 In La Buy v. Howes Leather Co., 352 U.S. 249 (1957),

the Court affirmed the Seventh Circuit's issuance of a writ of
mandamus directing the district court to vacate a reference to a

special master. The reference essentially transferred the

For discussions of the use and limitations of masters in
the federal courts, see Margaret G. Farrell, The Function and
Legitimacy of Special Masters: Administrative Agencies for the

Courts, 2 Widener L. Symp. J. 235 (1997); Irving R. Kaufman,
Master in the Federal Courts: Rule 53, 58 Colum. L. Rev. 452
(1958); 9C Charles A. Wright & Arthur R. Miller, Federal

Practice and Procedure 2601-15 (3d ed. 2008); 9 James Wm. Moore
& Joseph C. Spero, Moore's Federal Practice ch. 53 (3d ed.
2010) .

For a discussion of Article ITI courts and the
congressional power to create legislative courts, see Erwin
Chemerinsky, Federal Jurisdiction ch. 4 (7th ed. 2016).

For discussions of referees 1in Wisconsin and Wis. Stat.
§ (Rule) 805.06, =see 3A Jay E. Grenig, Wisconsin Practice
Series: Civil Procedure § 506.1-.8 (4th ed. 2010); Patricia
Graczyk, The New Wisconsin Rules of Civil Procedure Chapters
805-807, 59 Marg. L. Rev. 671, 680-85 (1976).

36 Commodity Futures Trading Comm'n v. Schor, 478 U.S. 833,

850 (1986).
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entire case, including the trial, to the master. Giving such
broad duties to a special master "amounted to little less than
an abdication of the judicial function depriving the parties of
a trial before the court on the basic issues involved in the
litigation." La Buy, 352 U.S. at 256. The Court noted that
while masters could "aid Jjudges" in the performance of limited
duties, they could not be permitted to "displace the court." La

Buy, 352 U.S. at 256.

970 Although the issue in La Buy was a trial conducted by
a special master, the language and reasoning of the opinion have
been applied by federal and state courts to the use of special
masters or referees at all stages of litigation. These courts
have scrutinized appointments of special masters or referees to
prevent them from replacing the Jjudge in settings beyond the
trial itself.

71 When a federal district judge "referred an apparently
urgent and contentious civil controversy to a special master,
virtually for all purposes," the federal Court of Appeals for
the District of Columbia Circuit instructed the district Jjudge
to revise the order of reference and "not delegate to the
special master [ ] the core function of making dispositive
rulings, 1including findings of fact and conclusions of law on
issues of liability."?’ The D.C. Circuit Court of Appeals struck

down this Dbroad reference Dbecause trial courts "hal[ve] no

7 In re Bituminous Coal Operators' Ass'n, 949 F.2d 1165,

1166 (D.C. Cir. 1991).
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discretion to impose on parties against their will 'a surrogate
judge, '’ a substitute from the private Dbar charged with
responsibility for adjudication of the case."?®

Q72 The concern that a master will effectively replace the
trial Jjudge 1s especially apt when the master decides
dispositive motions. "Determining bottom-line legal questions
"39

is the responsibility of the court itself.

73 In United States v. Microsoft Corp., 147 F.3d 935,

954-955 (D.C. Cir. 1998), the federal Court of Appeals for the
District of Columbia Circuit vacated a reference to a special
master to determine compliance under a consent decree. The
court of appeals rejected the United States' argument that
having a special master oversee the implementation of a consent

decree is a "well-established tradition." Microsoft Corp., 147

F.3d at 954. Reasoning, instead, that the special master's
duties involved interpretation and were "no more 'remedial' than
would be those of any total referral of a contract case," the

court held that the reference was fatally flawed because it

¥ In re Bituminous Coal Operators Ass'n, 949 F.2d at 1168;

Stauble v. Warrob, 977 F.2d 690, 695 (lst Cir. 1992) ("Because
Rule 53 cannot retreat from what Article III requires, a master
cannot supplant the district Jjudge. Determining bottom-line

legal guestions 1is the responsibility of the court itself.”
(citation omitted)) .

3% Stauble v. Warrob, Inc., 977 F.2d 690, 695 (lst Cir.

1992); accord Prudential Ins. Co. v. U.S. Gypsum Co., 991 F.2d
1080, 1084 (3rd Cir. 1993) (explaining that summary judgment and
other dispositive motions "must be resolved prior to trial" and
"traditionally have been decided by judges").

34



No. 2016AP923-W

turned on the "determination of rights . . . ." "[S]lpecial
masters may not decide dispositive pretrial motions." Microsoft

Corp., 147 F.3d at 954 (citing In re United States, 816 F.2d

1083, 1090 (6th Cir. 1987)).%

74 Several state courts also have not permitted circuit
courts to delegate authority to a non-judge to decide
dispositive motions or make legal determinations of rights.

See, e.g., Salt Lake City v. Ohms, 881 P.2d 844, 848 (Utah 1994)

(referees cannot "exercise thle] judge's ultimate Jjudicial
power, for such 1s a nondelegable core Jjudicial function");

Jovine v. FHP, Inc., 64 Cal. App. 4th 1506, 1509, 1523-24 (1998)

(deciding dispositive motions is beyond a referee's authority;
the responsibility to decide cannot be delegated without the
express consent of the parties; the state constitution governs

delegation of Jjudicial power); Russell v. Thompson, 619 P.2d

537, 539 (Nev. 1980) (a general reference by the circuit court
of nearly all contested issues, giving the master the authority
to decide substantially all issues in the case, as well as to be
the fact finder, resulted in "the trial court's function [being]

reduced to that of a reviewing court" and "this type of blanket

‘0 see also Beazer East, Inc. v. Mead Corp., 412 F.3d 429,

442 (3rd Cir. 2005) (holding that a special master could not
perform CERCLA equitable allocation involving "a complex and
delicate determination of equities"); Burlington N.R.R. v. Dept.
of Rev. of Wash., 934 F.3d 1064, 1073 (9th Cir. 1991) (district
court's wholesale reference of the entire case to a master and
rubber stamping of the master's order was abdication of judicial
responsibility and violation of Article IITI of the United States
Constitution).
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delegation approaches an unallowable abdication by a jurist of
his constitutional responsibilities and duties;" although the
master's report must be confirmed by the court before it is
final, the reference is not saved "because the scope of review
is so limited.").

Q75 Our court, however, has not decided the outer limits
placed by the state constitution on the use of referees. But
the Wisconsin Supreme Court very early declared that referees
may share in judicial labor but cannot assume the place of the
Jjudge. "[Clonstitutional Jjudges . . . can take [no power] from

the legislature, to subdelegate their judicial functions."*!

' In van Slyke v. Trempealeau Co. Farmers' Mut. Fire Ins.

Co., 39 Wis. 390, 392, 396 (1876), the court stated:

It seems too manifest for discussion that, under the
constitution, no one can hold a circuit court but a
circuit judge. . . . If the statute before us could be
upheld, we do not see why one could not which should
assume to give to the parties, in all actions, in all
courts, power to stipulate the judges off the bench,
and private persons into their seats. Judicial power
is one of the attributes of sovereignty, necessarily
delegated in its exercise. The constitution does not
leave the delegation loose at the discretion of the
legislature. It delegates the Jjudicial power to
constitutional courts, to be held by constitutional
judges. And these constitutional judges take no power
from the constitution, can take none from the
legislature, to subdelegate their judicial functions.

[T]he circuit judge might be likened to the

sun . . . and [the referee] to the moon . . . shining
with delegated Jjurisdiction. But the constitution
mars the comparison. For Dby the astronomical
constitution the sun appears to take power to delegate
(continued)
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976 Because courts cannot delegate their Jjudicial power,
the reasoning of the federal and state cases barring courts from
delegating core Jjudicial powers—that is, powers to conduct
trials, decide dispositive motions, or determine fundamental
rights—provides a compelling measuring stick to determine
whether the circuit court 1in the instant case impermissibly
delegated judicial power to the referee.

977 In the instant case, as we stated previously, the
Order of Reference enables the referee to hear and decide all
motions filed, whether discovery or dispositive, subject to
review under the standard of erroneous exercise of discretion.
We conclude that this Order impermissibly delegates
constitutional "judicial power" to a referee, prohibiting the
circuit court from freely rejecting the referee's rulings and
conducting its own independent inquiry and reducing the function
of the circuit court to that of a reviewing court.

978 1Insofar as the Order of Reference in the instant case
gave the referee the "full authority of the [circuit] Court to

hear and decide" all motions filed, including the authority to

his functions of lighting the world; while the state

constitution tolerates no such delegation, and
appoints a sun only, without any moon, as luminary of
the circuit court, whose "gladsome light of

jurisprudence" must be sunshine only, not moonshine.
Commissioners, masters, referees, and 1like Jjudicial
subordinates, may share in judicial labor and lighten
it; but they cannot change places with the Jjudge on
the bench or share in the final Jjudgments of the
court.
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hear and decide motions for injunctive relief, for partial
summary Jjudgment, or to limit evidence at trial, counsel for the
circuit court and Judge DiMotto makes two arguments in the
Order's defense.

979 Counsel for the circuit court and Judge DiMotto first
argues that the circuit court decided these issues de novo even
though the Order of Reference declared that the circuit court
would use the erroneous exercise of discretion standard, and
that this de novo review of the referee's rulings cured any
constitutional defects. Second, counsel argues that this court
should postpone ruling on whether the Order of Reference 1is
valid in authorizing the referee to decide these issues until a
possible ultimate appeal on the merits.

80 We disagree with counsel. Although Newtek contends
that the circuit court did not actually exercise de novo review,
we need not decide the actual nature of the circuit court's
review of the referee's rulings. Our focus in the instant case
is on the wvalidity of the Order, not on the conduct of the

circuit court.??

“2 some federal courts have concluded that an improper

delegation of traditional adjudicatory functions is not saved by
de novo district court review of the master's ruling. See
Microsoft Corp., 147 F.3d at 956 (citing Stauble v. Warrob,
Inc., 977 F.2d 690, 698 n.13 (1lst Cir. 1992), and 1In re
Bituminous Coal Operators' Ass'n, 949 F.2d 1165, 1168 (D.C. Cir.
1991) . See also Beazer East, Inc. v. The Mead Corp., 412 F. 3d
429, 444-45 (3d Cir. 2005).
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81 We also are not willing to delay consideration of the
validity of the Order until after judgment is entered because,
as we previously explained, the parties will be irreparably
harmed should a decision on the wvalidity of the Order of
Reference be delayed until after final judgment and appeal.

82 In sum, we conclude that the Order of Reference
impermissibly delegated to the referee judicial power
constitutionally vested in Wisconsin's unified court system. A
referee may share judicial labor, but the Order of Reference may
not allow a referee to assume the place of the Jjudge.
Accordingly, the Order does not survive Newtek's constitutional
challenge.

\Y

83 We examine whether the provision in the circuit
court's Order of Reference that the circuit court's review of
the referee's "rulings" shall be based only on the referee's
"erroneous exercise of discretion" contravenes the constitution®’
and statutes or rules® regarding circuit court and appellate
court authority and practice.

84 The Order of Reference provides for circuit court
review of a referee's ruling under the erroneous exercise of

discretion standard.

3 see, e.g., Wis. Const. art. VII, §S 2, 8.

44 See, e.g., Wis. Stat. ch. 808.
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985 This standard is not the same standard as a court's de
novo review. In a de novo review, the reviewing court reaches
whatever decision it would reach independently of the decision
of the prior decision maker. In contrast, a circuit court that
reviews a referee's ruling under the erroneous exercise of
discretion standard is using the standard of review an appellate
court ordinarily uses to review certain rulings of a circuit
court.

86 Under the erroneous exercise of discretion standard,
an appellate court may affirm the circuit court's ruling even
though the appellate court would not necessarily reach the same
decision independently of the prior decision maker. Thus, the
Order of Reference gives the appearance of an abdication of the
circuit court's responsibility to exercise independent Jjudgment.

87 The Order of Reference further gives the appearance of
granting appellate authority to the circuit court when the
legislature has not granted such appellate authority. Article
VII, Section 8 of the Wisconsin Constitution provides that "the
circuit court shall have . . . such appellate Jjurisdiction in
the circuit as the 1legislature may prescribe by law." The
legislature has not granted the «circuit —courts appellate
Jjurisdiction over rulings by referees.

088 We therefore conclude that the provision 1in the
circuit court's Order of Reference that the circuit court's
review of the referee's "rulings" shall be Dbased on the

referee's "erroneous exercise of discretion" contravenes the
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constitution, statutes, and rules regarding circuit court and
appellate court authority and practice.
VI

89 We turn to the question of whether the circuit court's
Order of Reference contravenes the parties' right to "obtain
justice freely, and without being obliged to purchase it"
guaranteed by Article I, Section 9 of the Wisconsin
Constitution, or with due process of law, guaranteed by Article
I, Section 1 of the Wisconsin Constitution, or with Newtek's
right to a Jjury trial, guaranteed by Article I, Section 5 of the
Wisconsin Constitution.®’

990 Newtek argues that the Order of Reference deprived it
of its constitutional rights to present its claims and defenses
to a court of competent jurisdiction.

991 Wisconsin's constitutional framers, taking heed of

6

Article 40 of the Magna Carta,4 provided in Article I, Section 9

as follows:

> Newtek asserts that the substantive rulings of the

referee regarding its property interests in confidential
information and its contractual rights to prevent Hicks from
improperly using Newtek's goodwill and proprietary information
deprived Newtek of property rights without due process, namely
the right to be heard by the circuit court. We need not reach
this issue.

‘¢ Article 40 of the Magna Carta provides: "To none will we

sell, to none will we deny, or delay, right or justice".

(continued)
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Every person 1is entitled to a certain remedy in the
laws for all injuries, or wrongs which he may receive
in his person, property, or character; he ought to
obtain Jjustice freely, and without being obliged to
purchase it, completely and without denial, promptly
and without delay, conformably to the laws.

Wis. Const. art. I, § 9.

992 The guarantee of Article I, Section 9 that "[e]very
person 1is entitled to a certain remedy in the laws" does not
mean a remedy that must Dbe accompanied Dby a cer